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INTERNATIONAL LAW AS APPLIED BY ENGLAND IN THE 

WAR 

III. THE TREATMENT OF ALIEN ENEMIES 

By the common law an alien is a subject of a foreign state who has 
not been born within the allegiance of the King: he is counted an alien 
friend if his sovereign or state is at peace, an alien enemy if his sovereign 
or state is at war with the King. By the Naturalization Act of 1870 an 
alien may: (1) take, acquire, hold and dispose of real and personal prop- 
erty of every description in the same manner in all respects as a natural- 
born British subject; (2) after five years' residence in the United King- 
dom and on giving proof that he intends to reside in the kingdom or 
serve under the Crown, obtain a certificate of naturalization by which he 
becomes entitled to all political and other rights, powers and privileges 
and subject to all obligations to which a natural-born British subject in 
the United Kingdom is subject, with the qualification that he may not 
be deemed a British subject within the limits of the country of his orig- 
inal allegiance, if, according to its laws, he has not ceased to be a subject 
of that state. (This last provision has been abrogated by the new Na- 
tionality Act of 1914, which came into operation in January.) 

Naturalized British subjects, therefore, though originally subjects 
of enemy countries, enjoy under our law the same complete rights in 
time of war as in time of peace, and the only special restriction placed 
upon them during the war was their exclusion from the Stock Exchange 
when it was reopened if they were originally of German or Austrian 
nationality and had not been denationalized. Alien friends in the United 
Kingdom enjoy in war as in peace equal rights with British subjects as 
regards property; they can make contracts and buy and sell movables 
or immovables, subject only to the law which governs British subjects. 
It is indeed open to the Crown, which by its prerogative has the supreme 
control over all aliens in the kingdom, to restrict the normal rights and 
liabilities which are accorded to them in time of peace when a national 
642 
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emergency threatens. Magna Carta, the bulwark of English liberties, 
already lays it down that "all merchants, if they were not openly pro- 
hibited before, shall have their safe and sure conduct to depart out 
of England, to come into England, to tarry in and go through Eng- 
land * * * except in time of war." But in that event the general 
liberty of entry and movement may be checked; for the safety of the 
nation prevails then over the other great principle of our polity, equality 
of opportunity for native and alien traders. 

For the better defining and the extension of that power of the Crown, 
an Act was passed through Parliament on the outbreak of war. The 
Aliens Act of 1905 had already armed the executive with the means of 
controlling alien immigration and preventing the landing of undesirable 
immigrants, but it was found expedient to accord by statute larger 
powers. The principal object was the regulation of the sojourn of alien 
enemies in the country; but at the same time the executive desired to be 
able to impose certain restrictions on aliens generally, and the powers 
were therefore taken in the under extent. 

By Article I of the statute (The Aliens Restriction Act, 1914), it was 
provided that the King, whenever a state of war existed or there was 
an occasion of imminent national danger or great emergency might by 
Order in Council impose restrictions on aliens and make provision (1) 
for prohibiting aliens from landing or embarking in the kingdom either 
generally or in certain places; (2) for the deportation of aliens; (3) for 
requiring aliens to reside and remain within certain places or districts, or 
prohibiting them from residing in any areas; (4) for requiring resident 
aliens to comply with the provision as to registration, change of abode, 
traveling or otherwise; (5) for any other matters which appear necessary 
or expedient with a view to the safety of the nation. This last compen- 
dious clause was subsequently used to serve as the basis for a number of 
novel restrictions on alien enemies in the kingdom. The Act further pro- 
vided that a contravention of the regulations in the Order should be pun- 
ishable by fine up to £100 or imprisonment up to six months. Any pro- 
vision in the Order in Council under the Act may relate either to aliens 
in general or any class of aliens. In case of dispute in any proceedings 
taken under the Act, the onus of proving that a person is not an alien or 
is not an alien of the particular class is to lie on that person. This pro- 
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vision is an exception to the general principle of English law that it is for 
the prosecutor to make out that an accused person is guilty of an offence. 
The rule of law is not so completely preserved for aliens as for citizens 
in time of war, and the scheme of the statute was temporarily to set up 
in England a police supervision over foreigners in the kingdom such as is 
normal in times of peace in foreign countries. 

Together with the Act, an Order in Council was issued on August 5th 
which filled in the general rules and specified a number of ports at which 
aliens in general might land or embark, and declared all other ports 
prohibited. Power, however, was given to an aliens' officer or a Secretary 
of State to allow an alien friend to land at a prohibited port when he was 
satisfied that he had arrived there in ignorance of the Order, or to em- 
bark there when satisfied that he might be so permitted; and the pro- 
hibitions were not to apply to an alien friend who was the master or 
member of the crew of a vessel in the port. Any alien arriving at an 
approved port might, however, be refused admittance, if he were sus- 
pect, by a Secretary of State or the aliens' officer; and any alien landing 
or embarking in contravention of the Order might be detained and 
deemed to be in legal custody. No alien was allowed to bring into the 
country firearms or explosives, any petroleum spirit and the like in 
quantities exceeding three gallons; any signalling apparatus, carrier or 
homing pigeons, a motor car, motor cycle or aircraft, a cipher code, or 
other means of conducting secret correspondence. Any such articles 
found in his possession are forfeit as though they were contraband under 
the Customs Act. But an aliens' officer has power to permit an alien 
friend to land with any such articles, when he thinks fit. Any alien may 
be deported by simple order of the Secretary of State; and the master 
of a ship about to call at a port shall if required receive an alien and his 
family on board his ship and give them a passage to that port; and if he 
brought the alien improperly to England he may be compelled to carry 
him back free of charge. 

These provisions are similar to those which apply to aliens normally 
under the Act of 1905, but with the important differences that the 
Secretary of State under that Act can only expel aliens who by criminal 
conduct or the like have proved themselves undesirable, and can only 
repatriate those who on their application to enter are shown to be un- 
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desirable in certain definite ways. The special Act gives an uncontrolled 
discretion to the Prosecutor. 

Part II of the Order contains restrictions on resident aliens. Alien 
friends are required by the order to register themselves if they reside in a 
prohibited district, i. e., a district specified in the schedule, which in- 
cluded nearly the whole coast line of the kingdom and the areas in which 
the chief military depots are situate. They must inform the registration 
officers of any intended change of abode, and when an alien required to 
register is living with any other person, the duty of furnishing informa- 
tion lies equally on that person. It will be seen later that the obligations 
of registration for alien enemies are much more stringent; but it is pro- 
vided that a Secretary of State may, if he thinks it necessary in the inter- 
ests of public safety, direct that any of the same provisions shall in 
particular cases be applicable to alien friends. Another general rule 
prescribes that any person who acts in contravention of the Order or 
is reasonably suspected of having so acted or being about to act, may be 
taken into custody without a warrant by an aliens' officer or any con- 
stable. 

At the instance of the Belgian Government, the English authorities 
took measures to secure a more complete registration of Belgian ref- 
ugees than of other alien friends. By an Order issued on December 19th 
a central register of all such refugees was instituted, and it was provided 
that any change of residence by a refugee should be notified. Belgians, 
unlike other alien friends, might not reside either temporarily or per- 
manently in a prohibited district without a permit. The object of the 
Order was to guard against the abuse of the character of a Belgian ref- 
ugee for the purpose of spying on behalf of the enemy. 

Apart from the provisions in the Aliens' Restriction Order in Council, 
the only other special disability placed on alien friends during the war 
was an order of the Admiralty directing that pilotage certificates should 
not be granted to aliens in respect of the Isle of Wight, Plymouth, Mil- 
ford, Bristol and Liverpool pilotage districts. This restriction of the 
normal equality which foreign masters share with British as regards 
pilotage certificates was obviously justified on considerations of the 
national security. That dominant interest was also the justification of 
the exceptional measures prescribed for controlling the landing, em- 
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barking and residence of aliens, who though not enemies, might be in 
sympathy with the enemy country and therefore a possible source of 
danger in the realm. 

The liberty of alien enemies in the country was naturally far more 
seriously affected by the outbreak of war, and the disabilities under 
which they were placed were more rigorous. Although war according to 
the modern acceptation is primarily a contest between states and not 
between the subjects of states, yet it puts an end to the peaceful inter- 
course between the citizens of the belligerent countries and fundamen- 
tally alters the status of subjects of the enemy state resident in the 
territory of the other. Of old it was held that all such subjects became 
outlaws in England, and they therefore were liable to be imprisoned or 
expelled from the realm, while their property could be confiscated. 
According to Blackstone, writing in the eighteenth century, they have 
no rights or privileges whatsoever except by the King's special favor, 
and anybody may seize to his own use such goods as belong to them. 
"For such enemies, not being looked upon as members of our society, 
are not entitled during their state of enmity to the benefit or protection 
of our laws." Yet Magna Carta in the clause already cited asserted a 
more magnanimous and statesmanlike principle; for, speaking of the for- 
eign merchants, it provides: "If they be of a land making war against 
us, and be found in our realm at the beginning of the war, they shall be 
attached without harm of body or goods, until it be known with us or 
our Chief Justice, how our merchants be entreated therein in the land 
making war against us: and if our merchants be well entreated there, 
theirs shall be likewise with us." Accordingly, it has not been the prac- 
tice of England to imprison alien enemy merchants or subjects generally 
or to confiscate their property; and the more humane practice, enshrined 
in our charter of liberties, has been gradually adopted throughout the 
civilized world; so that there may be said to be a rule of customary in- 
ternational law today against imprisonment or expulsion of alien enemies 
and forfeiture of their property, movable or immovable. The last 
occasion on which the outbreak of war was attended with a wholesale 
seizure of enemy subjects was when Napoleon broke the Treaty of 
Amiens in 1809 and laid violent hands on the British subjects and their 
property in France. At the same time, international law recognizes 
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the right of a belligerent, clearly founded on the first principle of self- 
preservation, to arrest and intern during the period of war all those 
subjects of the enemy country within his realm who are of military age 
or who are able in other ways to assist the enemy country if left at liberty 
or allowed to depart to their fatherland. The executive of each country 
decides for itself what persons fall within the class of dangerous citizens, 
and in the present war the Home Office, acting upon the advice of the 
military authorities, has placed in concentration camps all German and 
Austrian subjects residing in or coming into the kingdom who were liable 
to be called upon for military or naval service, or who were suspected of 
spying or acting as agents for the enemy governments. About 9,000 
were interned in this way. The rest have been allowed to remain, sub- 
ject to their good behavior and to conditions of residence far more 
restrictive than those applied to alien friends. As regards their entrance 
into and departure from the kingdom, they may not land or embark at 
an approved port without a permit from the Foreign Office, and, though 
armed with a permit, their embarkation may always be stopped if the 
authorities consider it necessary for the public safety. As regards their 
sojourn in the country, they may, on the one hand, be ordered to reside 
or continue to reside in any place or district, and, on the other hand, 
they are prohibited from residing, either temporarily or permanently, 
in any of the areas specified, unless provided with a permit from the 
local registration officer. They are deprived, therefore, of freedom of 
movement and freedom of residence. Further, they are required to 
register their address and furnish the police authorities with a number 
of particulars, including their occupation, personal description, finger 
prints, place of business, etc. They may not travel more than five miles 
from their registered address without a permit, which is generally only 
valid for 24 hours, but may be good for five days in special circumstances. 
When an alien enemy has a business address more than five miles from 
his registered place of residence, he may receive a more extended permit, 
renewable from time to time. They may not have in their possession, 
without written permission of the registration officer, any of the articles 
which aliens are forbidden to bring into the country, and, in addition, 
any telephone, camera or other photographic apparatus, or military 
map, chart or handbook. If there is reasonable ground for suspecting 
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a violation of this rule, a search warrant may be issued by a magistrate 
or a search of their premises may be ordered, even without a warrant, 
by a police officer. The circulation among alien enemies of any news- 
paper or periodical wholly or mainly in their native language is prohib- 
ited, unless the permission of a Secretary of State has been obtained; 
and the publication of any newspaper of the kind is declared to be a 
contravention of the Order. 

While in general the business of an alien enemy is not interfered with, 
save in so far as the rules against trading with the enemy country apply 
to them, as to all other persons in the country, they are restrained from 
carrying on, without express permission, any banking business, or, if they 
have been engaged in that business, from parting with any money or 
securities in their bank. The Order further provides that any person who 
is a member of a firm or a director of a company carrying on banking in 
the kingdom is to be deemed to be engaged in a banking business. In 
virtue of these provisions, the branches of German, Austrian and Turkish 
banks in England received a limited license to carry on a portion of 
their business, and were placed under government control at the be- 
ginning of the war; and the German or Austrian directors of any English 
banking firms or houses were compelled to retire. 

The freedom of meeting which is normally enjoyed by all persons in 
the kingdom is likewise restricted for alien enemies by a power which 
is given to the police, on the order of a Secretary of State, to direct the 
closing of a club habitually frequented by alien enemies, either wholly 
or during certain hours. 

The observance of these regulations is enforced by penalties of fine 
and imprisonment, which may be incurred not only for direct violation, 
but for disobedience to aliens' officers, or for aiding and abetting any 
person in any contravention of the Order. 

A number of prosecutions were brought under the Order against aliens 
who had failed to comply with the conditions of registration or who had 
failed to disclose that they had in their possession a camera or firearms, 
or had a telephone installation in their houses. The law, in certain 
cases, was very strictly pressed, in the case of persons who were tech- 
nically alien enemies because of their birth in the German or Austrian 
empires, though they had passed almost all their lives in this country 
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without, however, being naturalized. Thus, the Bench in the Isle of 
Wight convicted Col. Herbert, the famous author of the "Defense of 
Plevna" in which gallant resistance he took a prominent part, for 
failing to register himself. The accused, who had been a colonel in the 
English militia, was born before 1866 in Hanover, which was then an 
independent kingdom. When Hanover became subject to Prussia, he 
and his family migrated to England, where he had since had his home. 
Under these circumstances, he could not on English canons of nationality 
be regarded as owing allegiance to the German Empire, but, on the other 
hand, he had not obtained British citizenship. 

When Turkey joined in the war, the position of the Egyptians in 
Great Britain was anomalous until the British protectorate was declared 
over Egypt. They were technically Ottoman subjects and therefore 
liable to the restrictions imposed upon alien enemies, but it was felt 
to be harsh to treat them as such and, in practice, they were required 
only to comply with the formalities of registration, etc., prescribed for 
alien friends. On the declaration of the British protectorate in Decem- 
ber, the anomalous position was cleared up, but the harshness of treating 
all Ottoman subjects resident in the kingdom as alien enemies still re- 
mained, in view of the fact that a large number of Ottomans were 
notoriously sympathetic to the Allies' cause, and disaffected with the 
Turkish rule. To place Armenian or Syrian Christians who had come 
to England for refuge from Turkish oppression in the category of enemies 
of the country was to disregard facts for a merely technical character, 
and, accordingly, it was found desirable to modify with respect to such 
classes the Aliens Restriction Order. A new rule was promulgated in 
January, 1915, to give them relief, which was to the following effect : 

A registration officer may, subject to the general or special instructions 
of the Secretary of State, grant to a Turkish subject resident in his 
registration district, who is shown to his satisfaction to be by race a 
Greek, Armenian, or Syrian, or a member of any other community well 
known as opposed to the Turkish rigime, and to be a Christian, a certif- 
icate of exemption from all or any of the provisions of this Part of this 
Order, except such as apply to alien friends. 

Any such certificate shall be operative throughout the United King- 
dom, but may be revoked by the registration officer who granted it or 
by the registration officer of any district in which the holder is for the 
time being resident. 
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By the Aliens Restriction Order, alien enemies in fact are placed on the 
footing of a quasi-criminal class, similar to that of persons on ticket of 
leave, but, on the other hand, they are permitted to carry on their 
ordinary vocations and enjoy the ordinary protection for their persons 
and their property, on complying with the precautional measures which 
the presence of some 50,000 enemy subjects in the kingdom called for. 
It may be pointed out that resident aliens are subject to the same law 
of treason as citizens and, if any part of British territory should be tem- 
porarily occupied by the enemy's forces, they will be guilty of high trea- 
son if they join or assist them. During the Boer war a Dutch burgher, 
resident in Natal, who joined a Boer commando which occupied the 
town in which he lived, was convicted of high treason, and the Privy 
Council upheld the conviction. The duty of a resident alien, it was said, 
is so to act that the Crown shall not be harmed by reason of its having 
admitted him as a resident. He is not to take advantage of the hos- 
pitality extended to him against the sovereign who extended it. 

One peculiar restriction of their normal liberties was added to the 
Order in October by an article which provided that an alien enemy 
should not assume or use or continue to use for any purpose any name 
other than that by which he was ordinarily known at the date of the 
commencement of the war. He was likewise prohibited from carrying 
on any business under a firm name different from that which it had at 
the beginning of the war. The Order somewhat quaintly declared that 
the right of a woman marrying an alien enemy after the outbreak of war 
to use her husband's name was not affected. The feeling against the 
enemy naturally induced many alien enemies, as well as many nat- 
uralized British subjects, to divest themselves of German names. The 
ordinary law contains no restriction on such a practice, and, in the case 
of naturalized subjects or alien friends, no attempt was made to check 
it, but the assumption of new names by alien enemies was likely to make 
the task of keeping them under supervision and control more difficult, 
and, therefore, the exceptional prohibition was introduced, and, by a 
further departure from general canons of law, given retrospective effect. 

Another disability which a few German and Austrian subjects in- 
curred in the British Empire on the outbreak of war was the withdrawal 
of the King's exequatur which had, in certain cases, been granted to 
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them to act as consular representatives of other foreign Powers within 
the British dominions or protectorates, or places subject to British 
occupation or control, such as Egypt and Cypress. An immediate 
consequence of the hostilities between this country and the enemy 
states was the breaking off of any diplomatic or consular relations; but 
enemy subjects in a few cases were the representatives of neutral Powers 
and, as it was clearly undesirable that they should continue to act in 
this capacity, a Royal message was issued withdrawing their authority 
so to act. 

If the safety of the state required a considerable restriction of the 
individual liberties of the alien enemy, it does not demand any general 
confiscation of his property, such as used to take place, and as in some 
countries still takes place. It has been seen that Magna Carta clearly 
holds out protection for the alien enemy merchant in the realm, and 
with the general recognition of the practice of allowing the alien enemy 
to continue his residence in the belligerent country there has come the 
general respect for his proprietary rights. The general rule of war on 
land is that the public property of your enemy may be confiscated, but 
the private property of enemy subjects must be respected. Not only 
the property of resident enemy subjects is immune from seizure, but 
also the goods and rights on land belonging to enemy persons living 
in their own country. All trading indeed between persons in England 
and persons in the enemy country is stopped, and similarly all contracts 
between parties divided by the line of war are suspended or extinguished. 
But rights of property remain unaffected, save in so far as the prohibition 
of trading indirectly affects them. Doubts are expressed in some of the 
old cases whether an alien enemy can acquire English land in freehold, 
and the strict rule would seem to have been that land obtained by him 
would be forfeitable at the instance of the Crown. So too a lease to an 
alien enemy might be forfeited to the Crown. But the Naturalization 
Act of 1870 draws no distinction between alien friends and alien enemies 
as to the right of holding real and personal property and it may be con- 
cluded that the Crown's prerogative right to take the lands of an alien 
has been abrogated. It was indeed declared in certain old English cases 
that the Crown might seize and appropriate to its own use the choses 
in action, i. e., the contractual claims and the debts of alien 
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enemies and enforce their contracts against persons liable on them in 
the kingdom. But in a case which arose out of the Napoleonic wars 
Lord Ellenborough held that such a practice which had been enacted 
against British subjects in Denmark was in his day contrary to the 
principles of the law of nations, and would not be recognized by our 
courts. (Wolff v. Oxholm, 1817, 6 M. & S. 92.) 

In another case, where it was argued that the King may enforce pay- 
ment of any debt due to an alien enemy from any of his subjects, it was 
said by the Chief Justice of the Court of Common Pleas: "Such a course 
of proceeding never has been adopted, nor is it very probable that it ever 
will be adopted, as well from the difficulties attending it as the disin- 
clination to put in force such a prerogative." (Furtado v. Rogers, 1802, 
3 B. & P. 192.) 

An act, however, was passed at the outbreak of war to enable the 
Board of Trade (1) to avoid or suspend any patent or license or the 
registration of any design or trademark belonging to an enemy, (2) to 
avoid or suspend any application of an alien enemy for the grant of a 
patent or such registration, and (3) to grant to British subjects on cer- 
tain conditions licenses to make, use or sell patented inventions and 
registered designs (but not, it may be noted, trademarks) liable to avoid- 
ance or suspension. (4 and 5 George V, Chap. 26, amended by Chap. 73.) 
It was provided in the amending act that a subject of any state at war 
with England should include any company of which the business is 
managed or controlled by enemy subjects or is carried on wholly or 
mainly for their benefit, notwithstanding its registration within the 
British dominions. On the face of it, this enactment would seem to 
provide for confiscation of a particular kind of enemy's property; but, 
if examined carefully and in the light of the rules issued under it by the 
Board of Trade, this will appear not to be the case. According to these 
rules, the applicant for incorporation must prove to the satisfaction of 
the Comptroller General (a) that he intends to manufacture the patented 
article or carry on the patented process and (b) that it is in the general 
interests of the country or of a section of the community or of a trade 
that the article should be manufactured or the process carried on. The 
Board may, at any time, in their absolute discretion, revoke any avoid- 
ance or suspension ordered by them. The purpose of the statute, in 
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fact, was to protect the industry and commerce of the country by pro- 
viding for the continuation of a privileged industry which the original 
patentee or registered proprietor could not himself carry on during the 
period of the war. The alien's property in the patent or design was not 
confiscated any more than his property in contracts which were sus- 
pended by the war; but his capacity to use the privilege (which was 
accorded solely with a view to the public benefit through the exploitation 
of the invention) being for the time interrupted, power was taken to 
protect the public without injuring him by allowing a British subject to 
carry on the manufacture, when it could be shown that the subject mat- 
ter of the patent or design was a thing of general benefit. The proceed- 
ings taken under the act proves that this and not any design against 
the enemy's subjects was the policy of the Board of Trade, as also does 
an order issued by the Board empowering an agent to pay the necessary 
fees in England for the purpose of procuring or renewing for an alien 
enemy a patent or registered design which was in danger of expiring 
during the war. 

Another example of the restriction of normal property rights which, 
on broad considerations of public policy, was applied to alien enemies 
during the war, is concerned with the position of German and Austro- 
Hungarian subjects with reference to probates and letters of administra- 
tion during the war. By an order issued by the President of the Probate 
Division of the High Court, no probate of a will or letters of administra- 
tion of the estate of any enemy subject, wherever resident, could be 
granted in respect of any assets in England, without the express license 
of the Crown. Any grant was to be made upon the condition that no 
part of the assets should be paid during the war to any beneficiary or 
creditor who was an enemy subject, wherever resident, or to anyone 
on his behalf, or to or for any person resident in the enemy country 
without the express sanction of the Crown acting through the Treasury. 
But it was stated that on an application to the Solicitor of the Treasury, 
the sanction could be obtained in proper cases to the payment of a 
moderate sum from the assets to enemy subjects resident in this country 
at the commencement of the war or during the war. Here again, the 
purpose was not in any way to confiscate the rights of enemy subjects 
in a succession opened during the war, but simply to prevent any wealth 
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passing from England to the enemy country which might strengthen 
the enemy's powers of resistance. The payment was postponed until 
the Treasury were satisfied that the property could not find its way out 
of England. 

The alien enemy's rights of property were maintained, but his rights 
of action were suspended during hostilities. In some of the old cases, 
it is laid down that an enemy subject, whether resident in the realm or 
not, is entirely outside the law, unless he has a special license from the 
King or comes under a flag of truce, and therefore that he can not pursue 
or defend any rights before the courts. But as early as the seventeenth 
century it was held that a license to an alien enemy to reside within the 
realm imports also a license to trade, and confers upon the alien enemy 
so long as he remains here the rights and status of an alien friend. 
(Wells v. Williams, 1 Salk. 46.) Chief Justice Treby said there that 
"wars at this day are not so implacable as heretofore and therefore an 
alien enemy who is here under protection may sue his bond or contract, 
but an alien enemy abiding in his own country can not sue here." It 
was held too during the Napoleonic wars that a prisoner set free on 
parole who had entered into a contract of employment with an English- 
man could sue the employer for wages during the war, because he was 
under the protection of the King. (Maria v. Hall, 1 Taunt. 33.) There 
was, however, some doubt whether registered alien enemies in the present 
war were entitled to bring and defend actions before the courts, on the 
ground that the registration implied a license. When the question was 
raised in an action brought on for hearing in October by the Princess 
Thurn and Taxis, an Austrian subject, the High Court held that reg- 
istered alien enemies, being in England by tacit permission of the Crown, 
might sue, and the Court of Appeal subsequently upheld that view. 
The Court of Appeal considered together a number of questions relating 
to the capacity of alien enemies to sue or to be sued, and reached several 
important conclusions in a judgment delivered in January, 1915. (Por- 
ter v. Freundenberg.) An unregistered alien enemy, or any person resi- 
dent in the enemy country even though of English nationality, was under 
the disability to invoke the aid of the courts during war. They held 
that Article 23-h of the Hague Convention on the Laws of War on Land 
could not be treated as affecting the abrogation of the old rule of the 
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English common law, but only prohibited any declaration by a military 
commander in the occupation of an enemy's territory, which would 
prevent the inhabitants from using their courts of law to assert or pro- 
tect their rights. An alien enemy, therefore, could not sue in our courts 
unless he had a license, express or implied, to remain in the country. 
On the other hand, there was no reason of public policy which prevented 
an alien enemy being sued during the war by British or neutral subjects. 
To hold otherwise would be to injure innocent people and convert what 
was a disability of the enemy into a relief. The court approved a judg- 
ment confirming the liability of the enemy to be sued. (Robinson v. 
Continental Insurance Co. of Mannheim.) If the alien enemy could be 
sued, it followed that he could appear and be heard in his defense, as 
had been laid down in certain American decisions given during the 
Civil War. The court gave directions as to service of the writ in such 
cases upon the defendant, which would secure that he had notice of the 
proceedings. As regards the right to appeal during the war, if the judg- 
ment was given against the alien enemy, the appellate courts were open 
to him as to any other defendant, but if he had been unsuccessful as 
plaintiff in an action heard before the war he could not proceed during 
the war with an appeal; once hostilities had begun he could not be 
heard in proceedings in which he was setting the court in motion; the 
right of appeal would be suspended till after the restoration of peace. 
In a later case, it was held that when an alien enemy and a British 
firm were co-plaintiffs, the right of action and appeal were suspended 
during the war; and the enemy firm could not be struck out of the pro- 
ceedings at the instance of the respondent, so as to let the action proceed 
between the other parties. (Actien-Gesellschaft fur Anilin-Fabrikation 
and Mersey Chemical Works, Ltd., v. Levinstein, Ltd.) The friendly 
or enemy character of a company for the purpose of suing in the courts 
was held to depend upon the same criterion as that fixed for the purpose 
of preventing trade with the enemy, the country of incorporation. If a 
company were registered in England, it was immaterial that its share- 
holders were largely German. In law it was an English person and 
therefore entitled to full rights of suit. This point was laid down in a 
judgment of the Divisional Court reviewing a decision of the City of 
London Judge, who had found for the defendants in an action brought 
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against them for goods sold and delivered by a company which had a 
large enemy interest. (Amorduct Manufacturing Co. v. Defries & Co.) 
The company had its office in London and its factory at Birmingham, 
but a large part of its shares were held by alien enemies living in Ger- 
many and the remainder by a naturalized German living in England. 
It was urged that the plaintiffs were precluded from maintaining the 
action, by reason of the nationality of a majority of the shareholders, 
and the Judge of the City of London Court upheld this plea and declared 
it would be against public policy to allow the company to receive money 
from an English firm. The High Court, however, overruled the decision 
on the ground that the company was a different entity from its share- 
holders and could both trade and sue in England as an English person. 
The Court of Appeal laid down the same principle in the case of the 
Continental Tyre Company v. Tilling, when a company registered in 
England but composed almost entirely of German shareholders sued an 
English firm on a bill of exchange accepted by it on account of goods 
supplied before the war. Buckley, L. J., dissented from the judgment 
on grounds of public policy, being of opinion that the law in such cases 
should look to the substance and not to the form of the character of the 
company. 

The branch in English territory of an enemy firm was likewise held 
liable to sue and be sued as an English person during the war. A pretty 
question of the kind was decided by the court on a claim brought by 
an English firm of solicitors against the branch of a German bank which 
was licensed to carry on business in England. (Plunkett and Leader v. 
Disconto-Gesellschaft.) The plaintiffs had an account with the principal 
German house at Berlin and on August 1st applied for payment of the 
balance standing to their credit. The bank refused payment, and when 
war supervened it became, of course, impossible to enforce it by action 
in Germany. They therefore brought a suit for the amount due against 
the defendant branch, who entered an appearance, but pleaded that they 
were not liable (1) because of the moratorium proclamation and (2) be- 
cause the debt was due from the head office and they were unable to get 
any instructions from the head office. The court held that the branch 
was properly sued and that the moratorium proclamation did not apply 
because the payment due was in respect of a debt, incurred outside the 
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kingdom, for a firm whose principal place of business was outside the 
British Isles. By the proclamation of August 6th, the postponement of 
payment was expressly not extended to such debts; and, though the 
branch was not the party primarily responsible, its funds were liable 
to satisfy English creditors of the principal house when they could not 
obtain their rights otherwise. In a subsequent case, the court held that 
the London branch of the Dresdner Bank was not liable to pay the 
amount of a credit of an English firm at the Berlin head office, distin- 
guishing the earlier decision on the ground that there a request for pay- 
ment had been made to the German house. (Clare & Company v. 
Dresdner Bank.) 

While the English common law courts refused to abrogate the old 
practice of our common law which deprived the alien enemy of the right 
of suit, the Prize Court upheld on grounds of broad justice the enemy's 
right to appear for the purpose of urging considerations in defense of his 
property under an alleged rule of international law which would protect 
it from confiscation in prize proceedings. Under the old English prize 
law the alien enemy was generally not allowed to appear in the court to 
argue his case. He was deemed, as Lord Stowell put it in a famous case 
(The Hoop) to be ex lex, outside the protection of the law, unless par- 
ticular circumstances discharged him for the nonce, or, as the lawyers 
say, pro hac vice from the enemy character, such as his coming under a 
flag of truce, a cartel, a pass, or some other act of public authority which 
puts him in the King's peace. But when this principle was laid down 
there were scarcely any circumstances other than those mentioned in 
which the property of the alien enemy taken at sea was not liable to 
confiscation; whereas today, in virtue of a number of international con- 
ventions, the belligerent's right of capture has been considerably re- 
stricted. He may no longer seize the enemy's goods on neutral vessels, 
or capture small fishing boats, or confiscate enemy vessels lying in his 
own ports at the outbreak of war. In all these cases, therefore, the 
enemy owner might desire to set up a legal plea before the court, if pro- 
ceedings were taken against his property in the Prize Court, and the 
practice of other nations, including that of the United States of America 
during the Spanish-American War and of Japan and Russia during the 
Russo-Japanese War, has tended toward relaxing the old international 
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rule of excluding enemy subjects from the courts. Accordingly, in an 
important prize case {The Mowe), decided early in this war, the President 
of the court, in order, as he said, to justify a conviction of fairness as 
well as to promote just and right decisions, made a rule of practice that 
whenever an alien enemy conceives that he is entitled to any protection, 
privilege or relief under any international convention, he shall be entitled 
to appear as a claimant and to argue his claims before the court. The 
attitude of the British Prize Court to the enemy which, it is submitted, 
will likewise be the attitude of every British court, was admirably stated 
in the course of the judgment, in words which form a fitting conclusion 
to the consideration of the enemy subject's rights in England, when the 
strain of war weighs upon the even balance of justice: 

The practice should conform to sound ideas of what is fair and just. 
When a sea of passions rises and rages as a natural result of such a calam- 
itous series of wars as the present, it behooves a court of justice to pre- 
serve a calm and equable attitude in all controversies which come before 
it for decision, not only where they concern neutrals, but also where they 
may affect enemy subjects. In times of peace the Admiralty Courts of 
this realm are appealed to by people of all nationalities who engage in 
commerce upon the seas, with a confidence that right will be done. So 
in the unhappy and dire times of war the Court of Prize as a court of 
justice will, it is hoped, show that it holds evenly the scales between 
friend, neutral, and foe. 

It is doubtful whether the old common law rule excluding alien 
enemies from suing in the King's courts during the war might not be 
completely abrogated in our day without any injury to the public weal. 
The change would require legislation, but it is submitted that legislation 
with this aim would bring our law into more complete accord with the 
progressive ideas of international law. There may be circumstances in 
which the denial of the right of action involves loss of property, and the 
spirit of the modern law of war is that the proprietary rights of enemies 
in the belligerent country are to be preserved during the war. What the 
interests of the belligerent state demand is that no wealth should be 
sent from any person in its territory to any person in the enemy territory, 
and it would therefore be necessary to require any sum awarded by a 
judgment to an alien enemy to be paid into court. But it would be 
possible to secure this condition while leaving the courts open in war 
as in peace to do justice between all persons who have rights to assert 
or defend. Norman Bentwich. 



